also reduce the reproduction potential of adult sparrows flushed from nests through a significant
disruption of essential breeding behavior. The Corps has agreed to implement a Construction
Monitoring Plan for Cape Sable seaside sparrows during construction activities that would
minimize disruption to sparrow breeding activities. However, these measures are not sufficient
to eliminate all of the adverse impacts to the Sparrow. Therefore, the Service concludes that the
C-111 Project is likely to cause adverse effects to the Cape Sable seaside sparrow. ‘

Snail Kite, Wood Stork and American Crocodile

The proposed construction sites do not occur within the breeding habitat of the snail kite, wood
stork or American crocodile, therefore, no effect on breeding activities is expected. Snail kites
and wood storks sometimes forage near the proposed construction sites. However, any
disturbance to snail kite or wood stork foraging is anticipated to result in insignificant effects. In
addition, since proposed construction sites are not located in any areas designated as critical
habitat for the snail kite or American crocodile, no adverse effects to critical habitat are
anticipated.

CUMULATIVE EFFECTS

Cumulative effects include the effects of future State, tribal, local or private actions that are
reasonably certain to occur in the action area considered in this biological opinion. Future
Federal actions that are unrelated to the proposed action are not considered in this section
because they require separate consultation pursuant to section 7 of the ESA.

All future actions that are reasonably certain to occur in the action area and could affect listed
species are expected to be carried out, funded and/or permitted by the Corps, National Park
Service or U.S. Fish and Wildlife Service. Therefore, all future actions would require separate
section 7 consultation and are not subject to evaluation in this biological opinion.

CONCLUSION

After reviewing the current status of the snail kite and its designated critical habitat, wood stork,
Cape Sable seaside sparrow and its designated critical habitat, American crocodile and its
designated critical habitat, the environmental baseline for the action area, the effects of the
proposed Experimental Program, Modified Water Deliveries project and C-111 Project and
the cumulative effects, it is the Service’s biological opinion that:

1. ‘the Experimental Program is likely to jeopardize the continued existence of the Cape
Sable seaside sparrow and adversely modify its critical habitat;

2. the Experimental Program is likely to adversely affect, but is not likely to jeopardize
the continued existence of the wood stork and the snail kite and 1s not likely to adversely

modify snail kite critical habitat;
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3. | the Modified Water Deliveries project is likely to adversely affect, but is not likely to-
jeopardize the continued existence of the snail kite, wood stork and American crocodile
and is not likely to adversely modify snail kite or American crocodile critical habitat; and,

4, the C-111 Project is likely to adversely affect, but is not likely to jeopardize the
~ continued existence of the Cape Sable seaside sparrow and is not likely to adversely
modify its critical habitat.

REASONABLE AND PRUDENT ALTERNATIVES

Regulations (50 CFR §402.02) implementing section 7 define reasonable and prudent
alternatives (RPAs) as alternative actions, identified during formal consultation, that (1) can be
implemented in a manner consistent with the intended purpose of the action, (2) can be
implemented consistent with the scope of the action agency’s legal authority and jurisdiction, (3)
are economically and technologically feasible, and (4) would, the Service believes, avoid the '
likelihood of jeopardizing the continued existence of listed species or resulting in the destruction
or adverse modification of critical habitat. The Service believes that the following RPA can be
implemented consistent with the requirements of 50 CFR §402.02.

The RPA outlined below precludes jeopardy to the Cape Sable seaside sparrow by requiring that:
(1) By March 1, 1999, 2 minimum amount of sparrow habitat be protected from unusually high
or low water levels; (2) By May 1, 1999, initiate a fire management strategy; (3) By March 1,
2000, increase water levels to reestablish muhly grass as the dominant vegetation within the marl
prairies; (4) continue water level increases in 2001 and 2002; (5) By 2003, implement the
Modified Water Deliveries project; and (6) provide annual reports until the Modified Water

Deliveries project is implemented.
Reasonable and Prudent Alternative

A single RPA is presented below for the Experimental Program. Each of the following points
is an integral component of the RPA. Implementation of less than all of these points will not

constitute compliance with this RPA.
1) By March 1, 1999, the Corps must ensure the following:

Western Marl Prairies (Subpopulation A)

The Corps must prevent water levels at National Park 205 (NP 205) from exceeding 6.0
feet National Geodetic Vertical Datum (NGVD) for 2 minimum of 45 consecutive days
between March 1 and July 15. This would provide water levels sufficient to allow
completion of one nesting cycle in approximately 40 percent of the sparrow habitat in
subpopulation A. Although sparrows need at least 40 days to complete one nesting cycle
and build new nests for each successive brood, more than 40 days may sometimes be
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2)

necessary to complete the cycle when individuals do not find a mate and/or establish a
pair bond in the first day. A management scheme that would provide for a nesting period

‘of 45 days would take this possible variation into account, thereby increasing the chances

that all breeding pairs would successfully complete one nesting cycle.

- An exception to this requirement may be granted if all of the following factors are met

and concurred to in writing by the Service: 1) that all other requirements of this RPA
have been met; 2) that failure to meet the requirement is due entirely to extraordinary
rainfall occurring in the western subpopulation habitat OR that failure to meet the
requirement is due entirely to limited structural capacity of the C&SF Project works; and,
3) that the Corps has taken every possible step to anticipate, plan and manage for
forecasted rainfall throughout the C&SF Project boundaries, including steps to bring NP
205 water levels down below the target in order to provide a buffer that would allow
normal rainfall to occur without bringing NP 205 levels back above the target, and
including steps that would lower water levels in the WCAs in order to provide a buffer
that would allow forecasted above-average rainfall to be released within structural
capacity limitations.

By May 1, 1999, or within 60 days of receipt of pertinent information from ENP and
GFC, the Corps must ensure the following:

'Eastern Marl Prairies (Subpopulations C. E & F)

The Corps must provide additional funding and/or contracted labor to ENP sufficient to
provide for: 1) increased fire prevention signing in the East Everglades, Tamiami,
Southern Glades , Big Cypress Preserve and main park road areas; 2) eradication of
Casuarina and other exotic woody vegetation in publicly-owned sparrow habitat areas
east of Shark River Slough; and, 3) a symposium on the Cape Sable seaside sparrow and
fire management to include all agencies (ENP, Big Cypress Preserve, SFWMD, GFC,
USFWS and Florida Department of Forestry) involved in fire management in sparrow
habitat areas. This action must be continued until implementation of the Modified
Water Deliveries project.

ENP will develop detailed proposals and cost estimates for these requirements.

Eastern Marl Prairies (Subpopulation D)

The Corps must provide additional funding and/or contracted labor to GFC, orto ENP
with the GFC’s permission, sufficient to increase prescribed burning on SFWMD-owned
property managed by GFC in the area of sparrow subpopulation D. This action must be
continued until implementation of the Modified Water Deliveries project.
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The Corps must coordinate with GFC to develop detailed proposals and cost estimates for
these requirements and must obtain GFC approval of detailed proposals.

By March 1, 2000, the Corps must ensure the following:
Western Marl Prairies (Subpopulation A

The Corps must prevent water levels at NP 205 from exceeding 6.0 feet NGVD for a
minimum of 60 consecutive days between March 1 and July 15. This would provide
water levels sufficient to allow completion of two nesting cycles in approximately 40
percent of the sparrow habitat in subpopulation A. In understanding this requirement, it
is important to note that, due to the topographic variation within the sparrow’s habitat,

‘habitat at a higher elevation than the NP 205 reference point will remain dry for longer

than habitat at the reference point elevation. Therefore, this requirement will provide the
80 dry days required for completion of two successive broods over a large area of habitat

above 6.0 feet NGVD. This action must be continued until implementation of the
Modified Water Deliveries project.

An exception to this requirement may be granted if all of the following factors are met
and concurred to in writing by the Service: 1) that all other requirements of this RPA
have been met; 2) that failure to meet the requirement is due entirely to extraordinary
rainfall occurring in the western subpopulation habitat OR that failure to meet the
requirement is due entirely to limited structural capacity of the C&SF Project works; and,
3) that the Corps has taken every possible step to anticipate, plan and manage for
forecasted rainfall throughout the C&SF Project boundaries, including steps to bring NP
205 water levels down below the target in order to provide a buffer that would allow
normal rainfall to occur without bringing NP 205 levels back above the target, and
including steps that would lower water levels in the WCAs in order to provide a buffer
that would allow forecasted above-average rainfall to be released within structural

capacity limitations.

-Eastern Marl Praides (Subpopulations C. E &F)

The Corps must implement actions that would produce hydroperiods and water levels in
the vicinity of Cape Sable seaside sparrow subpopulations C, E and F, equal to or greater
than those that would be produced by implementing the exact provisions of Test 7, Phase
IT as described in the Final EA for Test 7 (Corps 1995). This action must be continued -
until implementation of the Modified Water Deliveries project.

The Corps must ensure that at least 30 percent of all regulatory water releases (described
as the “supplemental regulatory component” in appendix C of the Final EA for Test 7)

crossing Tamiami Trail enter ENP east of the L-67 Extension. This target must be
measured and met weekly. '
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4)

5)

An exception to the 30 percent requirement may be granted if all of the following factors
are met and concurred to in writing by the Service: 1) that all other requirements of this
RPA have been met; 2) that failure to meet the requirement is due entirely to limited
structural capacity of the C&SF Project works; and, 3) that the Corps has taken every

‘possible step to anticipate, plan and manage for forecasted rainfall, including steps that
- would lower water levels in the WCAs in order to provide a buffer that would allow

forecasted above-average rainfall to be released within structural capacity limitations.

By March 1, 2001, the Corps must ensure the following:
astern Marl Prairies (Su ulations &

The Corps must ensure that at least 45 percent of all regulatory water releases (described
as the “supplemental regulatory component” in appendix C of the Final EA for Test 7)
crossing Tamiami Trail enter ENP east of the L-67 Extension. This target must be
measured and met weekly.

An exception to the 45 percent requirement may be granted if all of the following factors
are met and concurred to in writing by the Service: 1) that all other requirements of this
RPA have been met; 2) that failure to meet the requirement is due entirely to limited
structural capacity of the C&SF Project works; and, 3) that the Corps has taken every
possible step to anticipate, plan and manage for forecasted rainfall, including steps that
would lower water levels in the WCAs in order to provide a buffer that would allow

forecasted above-average rainfall to be released within structural capacity limitations.

By March 1, 2002, the Corps must ensure the following: -

Eastern Marl Prairies (Subpopulations C. E & EF)

The Corps must ensure that at least 60 percent of all regulatory water releases (described
as the “supplemental regulatory component” in appendix C of the Final EA for Test 7
crossing Tamiami Trail enter ENP east of the L-67 Extension. This target must be
measured and met weekly. This action must be continued until implementation of the
Modified Water Deliveries project.

An exception to the 60 percent requirement may be granted if all of the following factors
are met and concurred to in writing by the Service: 1) that all other requirements of this
RPA have been met; 2) that failure to meet the requirement is due entirely to limited
structural capacity of the C&SF Project works; and, 3) that the Corps has taken every
possible step to anticipate, plan and manage for forecasted rainfall, including steps that
would lower water levels in the WCAs in order to provide a buffer that would allow

forecasted above-average rainfall to be released within structural capacity limitations.
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6)

7

8)

9)

The Corps must take all actions necessary to complete full operational implementation of
the Modified Water Deliveries project by December, 2003. Implementation of Modified
Water Deliveries will avoid unusually long periods of flooding in the western marl
prairies while providing for additional flooding in the eastern marl prairies.

- If the Corps determines that land acquisition and/or flowage easement acquisition is

necessary in order to meet the above targets, the Corps must ensure that such acquisition
is accomplished. Any contributions made by the Department of the Interior could
contribute to this goal but the Corps is still obligated to ensure that any necessary
acquisition is completed. '

Implementation of the 9 items in this RPA must be in a way that is consistent with the
Experimental Program’s intended purpose of improving water deliveries through the

“WCAs south of Alligator Alley and ENP, thereby avoiding adverse impacts to tree islands

and other threatened and endangered species and critical habitats. The Service believes
the best way to achieve this is to make regulatory releases to Northeast Shark River
Slough. When the Corps has the choice between two options for implementing this RPA,
one which adversely impacts listed species and/or critical habitat, and one which does
not, the Corps should choose the option which does not impact listed species or critical .
habitat. Excessive water storage in WCA 3, above the current operating schedule,
adversely impacts the endangered wood stork, the endangered snail kite, and designated
snail kite critical habitat.

Until the Modified Water Deliveries project is implemented, the Corps must provide an
annual report to the Service by September 30" of each year that identifies the following:

a) The number, acreage, and time-of-year of wildfires that occurred within the marl
prairies and the results of implementation of additional fire prevention and
suppression measures;’

b) Results of woody vegetation control supported by the Corps;’

<) The water release schedule the Corps has implemented to meet water level and

flow targets in the eastern marl prairies;

d) The number of consecutive days between March 1 and July 15 that water levels at
NP 205 were below 6.0 feet NGVD;

e) The number and location of acres acquired and/or the number of acres with.
flowage easements within the 8.5 square mile area and the Everglades Expansion

Area;’
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f) The status and timetable for completion of the Modified Water Deliveries
project components; v

g) A description of any additional structures, or changes to existing structure, the
Corps plans to make in order to meet RPA targets; and,

h) Any other pertineﬁt information.

" Information required to report on these items will be supplied to the Corpsina
timely manner by ENP and GFC for lands under their management.

Because this biological opinion has concluded that the Experimental Program is likely to
jeopardize the continued existence of the Cape Sable seaside sparrow and adversely modify its
critical habitat, the Corps is required to notify the Service in writing of its final decision on the ,
implementation of this reasonable and prudent alternative.

INCIDENTAL TAKE STATEMENT
INTRODUCTION

Section 9 of the Act and Federal regulation pursuant to section 4(d) of the Act prohibit the take
of endangered and threatened species, respectively, without special exemption. Take is defined '
as to harass, harm, purse, hunt, shoot, wound, kill, trap, capture of collect, or attempt to engage in
any such conduct. Harm is further defined by the Service to include significant habitat
modification or degradation that results in death or injury to listed species by significantly
impairing behavioral pattemns, including breeding, feeding or sheltering. Harass is defined by the
Service as intentional or negligent actions that create the likelihood of injury to listed species to
such an extent as to significantly disrupt normal behavior patterns which include, but are not
limited to, breeding, feeding or sheltering. Incidental take is defined as take that is incidental to,
and not the purpose of, the carrying out an otherwise lawful activity. Under the terms of section
7(b)(4) and section 7(0)(2), taking that is incidental to and not intended as part of the agency
action is not considered to be prohibited taking under the Act provided that such taking is in
compliance with the terms and conditions of this Incidental Take Statement.

The measures described below are non-discretionary, and must be implemented by the Corps so
that they become binding conditions of any grant or permit, as appropriate, for the exemption in
section 7(0)(2) to apply. The Corps has a continuing duty to regulate the activity covered by this
incidental take statement. If the Corps ( 1) fails to assume and implement the terms and
conditions or (2) fails to require other parties to adhere to the terms and conditions of the
incidental take statement through enforceable terms that are added to permit, grant or other
documents, the protective coverage of section 7(0)(2) may lapse. In order to monitor the impact
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of incidental take, the Corps must report the progress of the action and its impact on the species
to the Service as specified in the incidental take statement. [50 CFR §402.14(I)(3)]

AMOUNT OR EXTENT OF TAKE ANTICIPATED
- Experimental Program _

1. Cape Sable Seaside Sparrow

The Service has developed the following incidental take statement based on the premise that the
reasonable and prudent alternative will be implemented. The Service anticipates incidental take
of Cape Sable seaside sparrows will be difficult to detect because discovering a dead or impaired
specimen is unlikely due to the species’ secretive nature. However, the following level of take in
the form of harassment, direct or indirect death or harm to individual sparrows is anticipated to
result from construction activity, vegetation shifts and fire frequencies that render habitat ‘

unsuitable:

Eastern Marl Prairies

The Service anticipates that a maximum of one square mile (640 acres) of habitat annually may
be subject to physical disturbance during the nesting season in the vicinity of Experimental
Program construction activities and the S-332/S-332-D pump discharges. In addition to habitat
disturbance, sparrows may also be subject to behavioral disturbance across this area. Water
depths rising to greater than 4 inches in the vicinity of nests located near the S-332/5-332-D
pump discharges could result in harassment of sparrows occupying nests or harm to the species
by significantly disrupting breeding behavior or precluding breeding altogether. Likewise, death
or injury to juvenile sparrows or eggs could result from pump discharges that raise the water

level above existing nests.

The Corps’ Construction Monitoring Plan should provide for avoidance of impacts to the
majority of adults, hatchlings or eggs occupying the one square mile. However, due to the
species’ secretive breeding habits, the Service anticipates that a small percentage of nests would
remain undetected. Therefore, hatchlings or eggs would be vulnerable to direct crushing by
heavy equipment during construction activities and adult birds would be injured by reduced
fecundity associated with nest abandonment. A small percentage of nests located in the area of
the S-332/S-332D pump discharges could also be flooded resulting in direct mortality of
hatchlings or eggs or injury to adults when rising waters cause nest abandonment that lowers
reproductive success. Consequently, the Service anticipates flooding that would result in both
physical and behavioral disturbance on 10 percent of the one square mile (64 acres) of suitable
habitat that would result in incidental take of individual sparrows annually until implementation
of the Modified Waters Deliveries project, currently scheduled for 2003.
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In determining the number of individual sparrows that may occur across the 64 acres of suitable
habitat, the Service noted that peak densities of 20 pairs per 100 acres were measured by Werner
(1976) in Taylor Slough and appear near the middle of the range of densities reported for other
seaside sparrow subspecies with similar territorial spacing (Norris 1968 and Post 1974). Wemer
(1975) noted more than a 10-fold variation in breeding density, which may be related to fire
extent, fire frequency, and fire mosaic within vegetative communities (Taylor 1983). Since peak
densities are estimated at approximately 1 pair per 5 acres, a 10-fold decrease would equate to 1
pair per 50 acres. Recent declines and the current low number estimates for eastern
subpopulations C, D, and F likely put these subpopulations at the lower end of known seaside
sparrow density estimates. Therefore, the Service anticipates a single pair of Cape Sable seaside
sparrows could be taken annually within the 64 acres of suitable habitat expected to be disturbed
as a result of the Experimental Program. The incidental take is anticipated to be in the form of
harm, harassment, and/or death. : ‘

Construction impacts are anticipated to occur over a maximum of one nesting season. Once
construction is completed, the S-332/332D pump operation could begin. The S-332/S-332D
pump discharge impacts are anticipated to begin in the year 2000 and continue to occur over the
life of the Experimental Program until implementation of the Modified Water Deliveries
project, currently scheduled for 2003. If more than one square mile of habitat is disturbed
annually due to construction and/or $-332/S-332D pump discharges, the Corps has exceeded the
incidental take level.

Western Marl Prairies

The Service anticipates that a maximum of 66 square miles of habitat may be subject to flooding
during the nesting season in the vicinity of the western subpopulation due to water releases. This
area corresponds to 60 percent of suitable Cape Sable seaside sparrow habitat within the westemn
subpopulation area. The adult birds holding territories within the 66 square miles would be
injured by water levels too high to allow breeding or lower fecundity associated with nest
abandonment. Likewise, death or injury to juvenile sparrows or eggs could result from pump
discharges that raise the water level above existing nests. Since 1980 there has been sufficient
habitat available during the nesting season for the birds to complete two nesting cycles in six
different years. Consequently, the Service anticipates additional incidental take of adult birds in
the form of harm or harassment across 44 square miles of habitat that would not remain protected
long enough during the nesting season to allow sparrows to complete a second nesting cycle
during 1999. These adult birds would be injured by reduced fecundity caused by elevated water
levels too high to allow the successful completion of a second nesting cycle or when water depths
rise enough to flush brooding adults. Likewise, death or injury to juvenile Sparrows or eggs
could result from pump discharges that raise the water level above existing nests.

~ Due to the species’ secretive nature and small size, obtaining numerical counts of sparrows that
are taken as a result of the Experimental Program will be difficult to ascertain. Therefore, the
Service anticipates flooding that would result in both physical and behavioral disturbance
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resulting in incidental take of individual sparrows across 110 square miles of suitable habitat in
1999 and 66 square miles of suitable habitat annually from 2000-2003, until implementation of
the Modified Waters Deliveries project.

In determining the number of individual sparrows that may be taken, the 1998 sparrow surveys
estimated 192 birds in subpopulation A. The incidental take is expected to be in the form of
harassment of adult sparrows occupying nests or harm to the species by significantly disrupting
breeding behavior or precluding breeding altogether and/or death of hatchlings or eggs. The adult
birds holding territories within the 66 square miles would be injured by water levels too high to
allow breeding or lower fecundity associated with nest abandonment. Likewise, death or injury
to juvenile sparrows or eggs could result from pump discharges that raise the water level above
existing nests. Since water management in 1999 would only guarantee adequate water
conditions for one nesting cycle, the Experimental Program would impact the sparrow by
prohibiting a second nesting cycle. Therefore, the incidental take would be the reproduction of
the 192 sparrows during a second nesting cycle. In the year 2000 and subsequent years, until
implementation of the Modified Water Deliveries project, the Service does not anticipate the
Experimental Program will incidentally take Cape Sable seaside sparrows.

The determination of no incidental take after 1999 is due to the fact that there is currently an
estimated 110 square miles (70,400 acres) of suitable Cape Sable seaside sparrow habitat in the
western marl prairies. Although not all 70,400 acres of land may actually be suitable for nesting,
the habitat which is suitable for the sparrow is contained within this acreage. The highest
recorded population estimate occurred in 1981 when an estimated 2,688 birds occupied the
western marl prairies. In 1992 this estimate tallied 2,608, but has been estimated at between 432
and 192 birds ever since. Assuming the availability of suitable habitat in the western marl
prairies in 1992 is similar to what is available today, and assuming that all birds are active
breeders, which we know is an ideal case, then the habitat currently available in the western marl
prairies could support 1,304 pairs or 1 pair per 54 acres. Since a maximum of 66 square miles
(42,240 acres) of sparrow habitat would be unavailable each year under this Reasonable and
Prudent Alternative until the Modified Water Deliveries project is implemented, there remains
44 square miles (28,160 acres) available for sparrow nesting.

The 1998 estimate of sparrows in subpopulation A’is 192 birds or, assuming they are all breeding
adults, 96 pairs. Since subpopulation A historically contained a density of 1 pair per 54 acres and
Werner (1975, 1976) recognized density variability between 1 pair per 5 acres to 1 pair per 50
acres, 96 breeding pairs would need approximately 5,000 acres of suitable habitat for nesting at 2
density of 1 pair per 50 acres. The Reasonable and Prudent Alternative would resultin a
minimum of 28,160 acres of suitable nesting habitat. Consequently, the Service does not
anticipate the Experimental Program will incidentally take the Cape Sable seaside sparrow
after the 1999 breeding season because there will be more than 5 times the necessary nesting
habitat to support the current number of birds. Furthermore, there is enough sparrow habitat
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within the 40 percent (28,160 acres) that will be available until the Modified Water Deliveries
project is implemented to support 522 pairs or a population of 1,044 birds at a density of 1 pair
per 54 acres.

Impacts to the 66 square miles could potentially occur every year until the Modified Water
Deliveries project is implemented in 2003. If annually more than 66.square miles (42,007 acres)
of habitat are unavailable for nesting due to water releases, and if during 1999, less than 44
square miles (28,170 acres) of habitat are available for completion of one nesting cycle, then the
Corps has exceeded the incidental take level.

2. Snail kite

The Service has developed the following discussion based on the premise that the reasonable and
prudent alternative will be implemented. Although the Service concluded that the snail kite
would be adversely effected by the Experimental Program, no incidental take of snail kites is
anticipated because implementation of the reasonable and prudent alternative will eliminate
detrimental deep water levels and long hydroperiods in southern WCA-3A, as water is shifted
from WCA-3A to WCA-3B, in order to meet the reasonable and prudent alternatives targets for
water releases east of the L-67 extension.

3. Wood Stork

The Service has developed the following incidental take statement based on the premise that the
reasonable and prudent alternative will be implemented. The Service anticipates incidental take
of wood storks will be difficult to detect because the incidental taking of individual wood storks
is likely to be masked by losses due to variable rainfall, heat and wind conditions that alter
evapotranspiration, vegetation changes, human-induced water management actions and
antecedent conditions, which all contribute to changing water levels. However, the following
incidental take in the form of harm to wood storks is anticipated to result from reduced
hydroperiods and water levels that impair essential foraging and nesting patterns. This incidental
take is anticipated to occur annually until implementation of the Modified Water Deliveries
project, currently scheduled for 2003.

Wood storks attempting to nest in the action area have experienced reduced hydroperiods and
water levels in their breeding habitat since the C&SF project was implemented and will continue
to experience these same conditions as a result of the Experimental Program. During the wet
season wood storks require a lengthening hydroperiod to produce enough fish biomass such that
during the dry or breeding season, as the water recedes, it concentrates fish at densities to sustain
storks as they nest and rear their young. Too short a hydroperiod fails to produce the necessary
fish biomass or, if water recedes too slowly, provide available concentrations of fish to sustain
adult storks resulting in nest abandonment. The majority of recent and historical stork nesting
colonies in the action area are located in the Shark Slough estuaries, with a few located in the
Taylor Slough estuaries. Due to it’s specialized feeding method, the reproductive success of the
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wood stork corresponds to the availability of specific foraging conditions, as feeding areas
proximal to wood stork breeding colonies likely play an important role in chick survival. Lower
than optimal water levels in foraging habitat will preclude fish concentrations at densities suited
to the wood stork’s specialized feeding behavior, thereby creating unfavorable nesting
conditions. In addition, reduced water levels below optimal conditions during the nesting season
will cause injury to the wood stork by reducing forage efficiency that impairs nesting and the
ability of the adults to successfully rear young.

Due to the number of variables affecting water levels that determine the availability of suitable
nesting conditions, accurately obtaining the precise number of wood storks that are harmed by
the Experimental Program is not possible. Therefore, the Service anticipates the Experimental
Program will result in habitat modification or degradation which can be measured by actual
annual average water flow into wood stork nesting habitat and by the hydroperiod duration in
Shark Slough. Ogden (1998) identified two hydrological indicators which best measure the
recovery of optimum foraging conditions for storks: (a) the measures of volume of flows into the
mainland estuaries downstream from the southern Everglades, which includes two flow lines:
one across the southern Shark Slough and the other across the southern Taylor Slough; and (b)
the measure of the mean duration of uninterrupted surface hydroperiod in central and southern
Shark Slough. If the actual uninterrupted surface hydroperiod in Shark Slough for a given year,
as measured at P-33 (or other measurement method agreeable to the Service and the Corps) is
shorter than modeled for a similar year in the hydrologic period of record, the Corps will have
exceeded the incidental take level. Table 1 provides the Van Lent et al. (1999) modeled average
hydroperiod for indicator regions 9 and 10 for comparison. In recognition of the substantive
questions that have been raised by the Corps conceming the Van Lent et al. (1999) modeling, if
future modeling is developed that is agreeable to both the Corps and the Service, the Service
would consider that to be new information that may warrant a reexamination of this incidental
take statement. However, until such new modeling is developed, the Service has determined that
the Van Lent et al. (1999) modeling is the best scientific information currently available because
it is the only published, peer reviewed, modeling information of a sufficiently detailed nature to

make the required determinations.

Table 1. Summary of modeling results from Van Lent ef al (1999) used to measure
incidental take. :

Proposed Action | Average weeks | Average weeks | Frequency of Frequency of
of innundation of innundation January-April IR | dryouts > 30
forIR 9 forIR 10 14 drvouts davs

Experimental 52 66 N/A N/A

Program (7, II)

Modified Water | 49.5 154.6 0.10 0.13

Deliveries :

88

D91



Modified Water Deliveries:
1. Snail Kite

The Service anticipates incidental take of snail kites will be difficult to detect because the taking
of individual snail kites is likely to be masked by losses due to variable rainfall, heat and wind
conditions that alter evapotranspiration, vegetation changes, human-induced water management
actions and antecedent conditions, which all contribute to changing water levels. However,
incidental take in the form of harm to snail kites is anticipated to result from longer
hydroperiods with deep water which impair essential foraging and nesting patterns. This
incidental take is anticipated to occur annually until implementation of the Restudy Project,
currently scheduled for 2050. ' ' .

Habitat conditions suitable for snail kites require a balanced approach to water management.
Prolonged drying of wetlands, especially in an impounded area with little variation in water
depth, can cause local depletion of apple snails. Low water during the nesting season also forces
snail kites to nest on poor quality sites, where marginal nesting substrate results in greater nest
structure collapse, increases vulnerability to human disturbance, predation and lowers nesting
success. Conversely, prolonged periods of high water levels drown out woody vegetation
required for successful nesting and by creating deep pool conditions in marsh vegetation that
result in unsuitable habitat conditions for effective snail kite foraging. Bennetts and Kitchens
(1997) noted that continuous flooding without periodic drying results in a loss of tree islands and
other woody vegetation used by snail kites for nesting as well as a loss of foraging habitat. Snail
kites initiate nesting when habitat conditions are favorable, however, the Modified Water
Deliveries project will maintain longer hydroperiods with deep impounded pools. These
conditions will injure snail kites by significantly impairing essential nesting and foraging patterns
which results in lower fecundity.

Due to the number of variables affecting water levels that determine the availability of suitable |
nesting conditions, accurately obtaining the precise number of snail kites that are harmed by the
Modified Water Deliveries project is not possible. Therefore, the Service anticipates the
Modified Water Deliveries project will result in habitat modification or degradation which can
be measured by the frequency and duration of dry-outs occurring between January and April. If
the frequency of dry-outs occurring between January and April within Indicator Region 14
(Southern WCA-3A) and the frequency of dry-outs lasting longer than 30 days, used in the ENP
analysis for snail kites (Van Lent et al. 1999) are higher than modeled (Table 1), the Corps will .
have exceeded the incidental take level. The occurrence of dryouts will be measured at G-65 (or
other measurement point agreeable to both the Service and the Corps), and will be compared to
the modeled frequency as a 5-year running average. Inrecognition of the substantive questions
that have been raised by the Corps concerning the Van Lent et al. (1999) modeling, if future
modeling is developed that is agreeable to both the Corps and the Service, the Service would
consider that to be new information that may warrant a reexamination of this incidental take
statement. However, until such new modeling is developed, the Service has determined that the
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Van Lent et al. (1999) modeling is the best scientific information currently available because it is
the only published, peer reviewed, modeling information of a sufficiently detailed nature to make

the required determinations.

2. Wood Stork

The Service anticipates incidental take of wood storks will be difficult to detect because the
incidental taking of individual wood storks is likely to be masked by losses due to variable
rainfall, heat and wind conditions that alter evapotranspiration, vegetation changes, human-
induced water management actions and antecedent conditions, which all contribute to changing
water levels. However, the following incidental take in the form of harm to wood storks is
anticipated to result from reduced hydroperiods and water levels that impair essential foraging
and nesting patterns. This incidental take is anticipated to occur annually until implementation
of the Restudy Project, currently scheduled for 2050.

Wood storks attempting to nest in the action area have experienced reduced hydroperiods and
water levels in their breeding habitat since the C&SF project was implemented and will continue
to experience these same conditions as a result of the Modified Water Deliveries project.

During the wet season wood storks require a lengthening hydroperiod to produce enough fish
biomass such that during the dry or breeding season, as the water recedes, it concentrates fish at
densities to sustain storks as they nest and rear their young. Too short a hydroperiod fails to
produce the necessary fish biomass or, if water recedes too slowly, provide available
concentrations of fish to sustain adult storks resulting in nest abandonment. The majority of
recent and historical stork nesting colonies in the action area are located in the Shark Slough
estuaries, with a few located in the Taylor Slough estuaries. Due to it’s specialized feeding
method, the reproductive success of the wood stork corresponds to the availability of specific
foraging conditions, as feeding areas proximal to wood stork breeding colonies likely play an
~ important role in chick survival. Lower than optimal water levels in foraging habitat will
preclude fish concentrations at densities suited to the wood stork’s specialized feeding behavior,
thereby creating unfavorable nesting conditions. In addition, water levels below optimal
conditions during the nesting season will cause injury to the wood stork by reducing forage
efficiency that impairs nesting and the ability of the adults to successfully rear young.

Due to the number of variables affecting water levels that determine the availability of suitable
nesting conditions, accurately obtaining the precise number of wood storks that are harmed by
the Modified Water Deliveries project is not possible. Therefore, the Service anticipates the
Modified Water Deliveries project will result in habitat modification or degradation which can
be measured by actual annual average water flow into wood stork nesting habitat and by the
hydroperiod duration in Shark Slough - see below. Ogden (1998) identified two hydrological
indicators which best measure the recovery of optimum foraging conditions for storks: (a) the
measures of volume of flows into the mainland estuaries downstream from the southern
Everglades, which includes two flow lines: one across the southern Shark Slough and the other
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across the southern Taylor Slough; and (b) the measure of the mean duration of uninterrupted
surface hydroperiod in central and southern Shark Slough. If the actual uninterrupted surface
hydroperiod in Shark Slough for a given year, as measured at P-33 (or other measurement
method agreeable to the Service and the Corps) is shorter than modeled for a simjlar year in the
hydrologic period of record, the Corps will have exceeded the incidental take level. Table 1
provides the Van Lent et al. (1 999) modeled average hydroperiod for indicator regions 9 and 10
for comparison. In recognition of the substantive questions that have been raised by the Corps
concerning the Van Lent et al. (1999) modeling, if future modeling is developed that is agreeable
to both the Corps and the Service, the Service would consider that to be new information that
may warrant a reexamination of this incidental take statement. However, until such new
modeling is developed, the Service has determined that the Van Lent et al. (1999) modeling is
the best scientific information currently available because it is the only published, peer reviewed,
modeling information of a sufficiently detailed nature to make the required determinations.

3. American Crocodile

The Service anticipates incidental take of American crocodiles will be difficult to detect because
of the remoteness of the crocodile’s habitat and difficulty observing cryptic hatchling crocodiles.
However, the following incidenta] take in the form of harm to American crocodiles is
anticipated to result from increased salinity levels that impair essential breeding patterns. This
incidental take is anticipated to occur annually until implementation of the Restudy Project,
currently scheduled for 2050.

Water salinity affects habitat use by crocodiles and may be locally important, especially during
periods of low rainfall. Adult crocodiles are injured by high salinity habitats that cause
crocodile hatchlings to experience decreased growth and survival rates which would result in
lower adult reproductive efficiency or genetic fitness for those individuals that survive. The
evolutionary success of genetic traits, through the process of natural selection, is directly related
to the species’ survival or viability. High salinity habitats increase osmoreulatory stress to
crocodile hatchlings which are forced to leave protective cover and become exposed to high
predation rates. This decrease in survival rate not only lowers the frequency of the parent
genotype in the population but its ability to persist and be expressed in future generations.

Due to the number of variables affecting freshwater conditions in South Florida, including
tropical storms, hurricanes, frequency of rainfall and anthropogenic factors, accurately obtaining
the precise number of crocodiles that are harmed by the Modified Water Deliveries project is
not possible. Mazzotti (1996) indicates there were approximately 20 crocodile nests in Florida
Bay in 1994 and 1995. The nesting success ranged from approximately 45 to 70 percent. Using
these numbers and a 90 percent viability for the eggs and an average of 38 eggs per nest, there
would be approximately 300 to 475 hatchlings in Florida Bay. Without additional data on the
distribution of the salinity wedge with respect to nest locations, we assume that al] hatchlings
will be taken by the higher salinities as a result of Modified Waters Deliveries. The locating or
actual counting of death to specific individuals is not possible because of the secretive nature of
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the hatchlings. Since the Service believes this incidental take is the result of high salinities, the
level of incidental take will be monitored by the spatial extent and duration of salinity levels
exceeding 40 parts per thousand in Florida Bay mangrove fringe nursery habitats during the
August-November hatchling period. The Service will conclude that this anticipated level of
incidental take has been exceeded if salinity monitoring shows that the spatial extent and
duration of salinity levels exceeding 40 parts per thousand in Florida Bay nursery habitats during
the August-November hatchling period increases beyond increases expected to occur as a result
of reductions in actual uninterrupted surface hydroperiod in Shark Slough for a given year.
Uninterrupted surface hydroperiod is directly related to the volume of water flow and, therefore,
serves as an indirect measure of expected salinity. Uninterrupted surface hydroperiod will be
measured at P-33 (or other measurement method agreeable to the Service and the Corps) and if .
the actual measure for a given year is shorter than modeled for a similar year in the hydrologic
period of record, the Corps will have exceeded the incidental take level. Table 1 provides the
Van Lent et al. (1999) modeled average hydroperiod for indicator regions 9 and 10 for
comparison. (Table 1). Inrecognition of the substantive questions that have been raised by the
Corps concerning the Van Lent et al. (1999) modeling, if future modeling is developed that is -
agreeable to both the Corps and the Service, the Serv1ce would consider that to be new
information that may warrant a reexamination of this incidental take statement. However, until
such new modeling is developed, the Service has determined that the Van Lent et al. (1999)
modeling is the best scientific information currently available because it is the only published,
peer reviewed, modéling information of a sufficiently detailed nature to make the required

determinations.
C-111 Project:

1. Capé Sable seaside sparrow

The Service anticipates incidental take of Cape Sable seaside sparrows will be difficult to detect
because discovering a dead or impaired specimen is unlikely due to the species’ secretive nature
and observability difficulty. However, the following level of take in the form of harassment,
direct death or indirect death or harm to individual sparrows is anticipated to result from

construction activity.

The Service expects that a maximum of one square mile (640 acres) of habitat may be subject to
physical disturbance during the nesting season in the vicinity of C-111 Project construction
activities. This incidental take may occur over several years, but the Service does not anticipate
that the total disturbance will exceed 640 acres, regardless of the duration of construction
activities. In addition to habitat disturbance, sparrows may also be subject to behavioral
disturbance across this area. '

The Corps’ Construction Monitoring Plan should provide for avoidance of impacts to the
majority of adults, hatchlings or eggs occupying the one square mile. However, due to the
species’ secretive breeding habits, the Service expects that a small percentage of nests would
remain undetected and, therefore, hatchlings or eggs would be vulnerable to direct crushing by
heavy equipment during construction activities or nest abandonment by the adult birds. Asa
result of nest abandonment, the adult birds would be injured by the significant impairment of
their reproductive patterns. Consequently, the Service anticipates physical and behavioral
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disturbance on 10 percent of the one square mile (64 acres) of suitable habitat that would result
in incidental take of individual sparrows annually until construction is complete.

Peak densities of 20 pairs per 100 acres were measured by Wemer (1976) in Taylor Slough and
appear near the middle of the range of densities reported for other seaside sparrow subspecies
with similar territorial spacing (Norris 1968 and Post 1974). Wermner (1975) noted more than a
10-fold variation in breeding density, which may be related to fire extent, fire frequency, and fire
mosaic within vegetative communities (Taylor 1983). Since peak densities are estimated at
approximately 1 pair per 5 acres, a 10-fold decrease would equate to 1 pair per 50 acres. Recent
declines and the current low number estimates for eastern subpopulations C, D, and F likely put
these subpopulatioris at the lower end of known seaside sparrow density estimates. Therefore,
the Service anticipates a single pair of Cape Sable seaside sparrows could be taken annually
within the 10 percent suitable habitat (64 acres) expected to be disturbed as a result of the C-111
Project. The incidental take is expected to be in the form of harm, harassment, and/or death. If _
annually more than one square mile of habitat is disturbed due to construction associated with the
C-111 Project, the Corps has exceeded the incidental take level. :

A summary of anticipated incidental take and measures for determining when this level of take
has been exceeded is provided in Table 2.
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EFFECT OF THE TAKE
Experfmental Program:
1. Cape Sable Seaside Sparrow

The effect to adult sparrows in the western marl prairies is expected to be reduced fecundity of .
birds in high precipitation years due to managed water releases which would reduce the
availability of 60 percent of suitable breeding habitat. In addition, direct take of hatchlings or
eggs is anticipated due to nest sites located in the areas of S-12 pump discharges. In the
accompanying biological opinion, the Service determined that this level of anticipated take is not
likely to result in jeopardy to the species or destruction or adverse modification of critical habitat
when the reasonable and prudent altemative is implemented. As part of this alternative, the
Corps must ensure water levels in 40 percent of the western marl prairies are sufficient to allow
completion of one nesting cycle in 1999 and two nesting cycles thereafter until implementation
of the Modified Water Deliveries project, currently scheduled for implementation in 2003.

The effect to adult sparrows in the eastern marl prairies is expected to be reduced fecundity of
birds located across 64 acres near the S-332/S-332D pump discharges due to rising water levels
which reduce availability of suitable breeding habitat. In addition, direct take of hatchlings or
eggs is.anticipated due to nest sites located within the 64 acres near construction activity and/or
pump discharges. In the accompanying biological opinion, the Service determined that this level
of anticipated take is not likely to result in jeopardy to the species or destruction or adverse
modification of critical habitat when the reasonable and prudent alternative is implemented.
Current density estimates indicate only a single pair of sparrows is likely be taken in the area of
anticipated disturbance. ' ' ’

2. Wood Stork

The effect to wood storks is expected to be reduced fecundity of some individuals through
habitat modification or degradation measured by annual average flow and hydroperiod duration
in Shark Slough. In the accompanying biological opinion, the Service determined that this level
of anticipated take is not likely to result in jeopardy to the species when the reasonable and
prudent alternative is implemented. The majority of nesting by the southeastern wood stork
population no longer occurs in South Florida as wood storks in the southeast have responded to
changing environmental conditions through temporal relocation.

Modified Water Deliveries:

1. Snail Kite

The effect to snail kites is expected to be reduced fecundity of some individuals through habitat
modification or degradation measured by the frequency and duration of dry-outs occurring
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between January and April. In the accompanying biological opinion, the Service determined that
this level of anticipated take is not likely to result in jeopardy to the species or destruction or
adverse modification of critical habitat. Snail kites are nomadic in response to water depth,
hydroperiod, food availability, nutrient loads, and other habitat changes (Bennetts er al. 1994).
Snail kites likely minimize the effect of poor localized habitat conditions by their ability to move
long distances across a mosaic of suitable wetland habitats within the landscape.

2. Wood Stork

The effect to wood storks is expected to be reduced fecundity of some individuals through
habitat modification or degradation measured by annual average flow and hydroperiod duration
in Shark Slough. In the accompanying biological opinion, the Service determined that this level
of anticipated take is not likely to result in jeopardy to the species when the reasonable and
prudent alternative is implemented. The majority of nesting by the southeastern wood stork
population no longer occurs in South Florida as wood storks in the southeast have responded to
changing environmental conditions through temporal relocation.

3. American Crocodile

The effect to American crocodile is expected to be lower adult reproductive efficiency or genetic
fitness through habitat modification or degradation measured by the spatial extent and duration of
salinity levels exceeding 40 parts per thousand in Florida Bay mangrove fringe nursery habitats
during the August-November hatchling period. In the accompanying biological opinion, the
Service determined that this level of anticipated take is not likely to result in jeopardy to the
species or destruction or adverse modification of critical habitat when the reasonable and prudent
alternative is implemented. The affected area represents only a small portion of the species’
available nesting habitat in addition to the fact that the American crocodile in South Florida has
increased substantially over the last 20 years with the number of reproductively active females

more than doubling.
C-111 Project:
Cape Sable Seaside Sparrow

The effect to adult sparrows in the eastern marl prairies is expected to be reduced fecundity of
birds in the vicinity of the C-111 Project construction activities due to nest abandonment. In
addition, mortality of hatchlings or eggs is anticipated due to direct crushing of nests in the
vicinity construction activities. In the accompanying biological opinion, the Service determined
that this level of anticipated take is not likely to result in jeopardy to the species or destruction or
adverse modification of critical habitat when the reasonable and prudent alternative is
implemented. Current density estimates indicate only a single pair of sparrows is likely be taken
in the area of anticipated disturbance.
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REASONABLE AND PRUDENT MEASURES

The Service believes the following reasonable and prudent measures are necessary and
appropriate to minimize impacts of incidental take:

Experimental Program:

1.

LI

Timing and volume of pumping at S-332 and S-332D must be balanced to minimize
vegetation community change and flooding impacts to Cape Sable seaside sparrow
habitat while providing as much benefit to Taylor Slough hydrology as possible. Flows
should be distributed as evenly as possible across Cape Sable seaside sparrow habitat in
this area to avoid over-drying or over-wetting particular areas. This will minimize
incidental take by minimizing the amount of breeding habitat rendered unsuitable by
over-dry or over-wet conditions.

Prior to March 1, 1999, a burn management strategy must be implemented to reduce the
risk of fire that could harm Cape Sable seaside sparrows in the area occupied by
subpopulation B.

Prior to February 15, 2000, water management operations affecting WCA 3 must be
adjusted to reduce adverse impacts to wood storks as much as possible without increasing
adverse effects to the Cape Sable seaside sparrow. This should include measures to
increase flow volumes delivered to wood stork nesting habitats at the Florida
Bay/mangrove interface. This will minimize incidental take by minimizing loss of fish
populations that provide wood stork foraging resources.

Modified Water Deliveries:

Water management operations must be adjusted to decrease adverse impacts to snail
kites, wood storks and American crocodiles. This should include measures to increase
flow between WCA 3B and Northeast Shark River Slough and measures to increase
conveyance of water through Shark River Slough and into Florida Bay. This will
minimize incidental take of snail kites and wood storks by reducing high water levels in
WCA 3B that render foraging habitats unsuitable. Incidental take of wood storks will
also be minimized through reductions in the number of years in which foraging habitats
are not available near Florida Bay nesting areas. Incidental take of American crocodiles
will be minimized through reductions in the number of years in which hatchlings habitats
affording cover from predators are unavailable due to high salinities.

C-111 Project:

‘Because the Corps has already agreed to implement a Construction Monitoring Program
in conjunction with construction activities that the Service believes will minimize
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anticipated adverse effects to Cape Sable seaside sparrows, no further reasonable and
prudent measures or terms and conditions are required. The Construction Monitoring
Program will minimize incidental take of Cape Sable seaside sparrows through reductions
in the number of days that intrusive construction activities will take place in occupied

breeding habitats. -

The Service believes that these reasonable and prudent measures are reasonable, that they cause
only minor changes to the project, and that they are within the legal authority and jurisdiction of

the Corps to carry out.
TERMS AND CONDITIONS

In order to be exempt from the prohibitions of section 9 of the Act, the Corps must comply with
the following terms and conditions, which implement the reasonable and prudent measures
described above and outline required reporting/monitoring requirements. These terms and

conditions are non-discretionary.

Experimental Program:

1. Because available information does not allow for a precise determination of effects of '
pumping at S-332 and S-332D, the Corps must ensure that pumping at S-332D and S-332
- is initially limited to no more than a total of 165 cfs for both structures to the maximum
extent possible during the Cape Sable seaside sparrow breeding season (March 1 - July

15).

2. The Corps, in consultation with the Service, ENP, GFC and SFWMD, must decide on
precise operational rules for S-332 and S-332D and develop precise modeling
information sufficient to determine the actual effects of the proposed operations on Cape
Sable seaside sparrow habitat and individuals. Based on this information, the Corps may
consult with the Service to determine whether a change in the initial 165 cfs limit is

warranted.

(V2

The Corps must provide additional funding and/or contracted labor to ENP sufficient to
‘provide for: 1) increased fire prevention signing in the East Everglades, Tamiami,
Southern Glades, Big Cypress Preserve and main park road areas; and 2) sponsor a
symposium on the Cape Sable s¢aside sparrow and fire management to include all
agencies (ENP, Big Cypress Preserve, SFWMD, GFC, USFWS, and Florida Department
of Forestry) involved in fire management in sparrow habitat areas.

4. The Corps must ensure that monitoring and research programs sufficient to track the
nature, amount and extent of any take of Cape Sable seaside sparrow or wood stork

individuals resulting from implementation of the RPA are in place by January 1, 2000,
and are continued for the life of the Experimental Program. This would include, but is
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not limited to: 1) tracking the yearly status of Cape Sable seaside sparrow and wood stork
populations and any vegetative shifts that may occur within Cape Sable seaside sparrow
habitats; and, 2) determining the number of wood storks initiating nesting in the action
area and the.success rate of those nesting efforts each year.

-Upon locating a dead, injured, or sick individual of an endangered or threatened species,

initial notification must be made to the Fish and Wildlife Service Law Enforcement
Office at 10426 N.W. 31 Terrace, Miami, FL 33172, (305)526-2610. Additional
notification must be made to the Fish and Wildlife Service South Florida Restoration
Projects Office at 1360 U.S. Hwy 1, Suite 5, Vero Beach, FL 32960, (561)778-0896.
Care should be taken in handling sick or injured individuals and in the preservation of -
specimens in the best possible state for later analysis of cause of death or injury.

Modified Water Deliveries:

L.

LI

The Corps must, in cooperation with the Service, GFC, ENP, SFWMD and other
appropriate groups, explore ways to increase freshwater flows through Taylor Slough and
into northeast Florida Bay.

The Corps must, in cooperation with the Service, GFC, ENP, SFWMD and other
appropriate groups, explore ways to increase flows from WCA 3B to Northeast Shark
River Slough.

The Corps must ensure that monitoring and research programs are sufficient to: 1) track

‘the yearly status of the wood stork, snail kite and American crocodile populations and any

vegetative shifts that may occur within snail kite habitats; 2) determine the number of
wood storks snail kites and American crocodiles initiating nesting in the action area and
the success rate of those nesting efforts each year; 3) monitoring the spatial extent and
status of snail kite nesting substrates in southern WCA-3B; and, 4) determine actual and
expected flow volumes entering Florida Bay and the Shark Slough estuarine areas.
These research efforts must be in place two years prior to final Modified Water
Deliveries project implementation and must continue for the life of the project. A
research plan must be submitted to the Service for approval prior to implementation.

Upon locating a dead, injured, or sick individual of an endangered or threatened species,
initial notification must be made to the Fish and Wildlife Service Law Enforcement
Office at 10426 N.W. 31 Terrace, Miami, FL 33172, (305)526-2610. Additional
notification must be made to the Fish and Wildlife Service South Florida Restoration
Projects Office at 1360 U.S. Hwy 1, Suite 5, Vero Beach, FL 32960, (561)778-0896.
Care should be taken in handling sick or injured individuals and in the preservation of
specimens in the best possible state for later analysis of cause of death or injury.
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The reasonable and prudent measures, with their implementing terms and conditions, are
designed to minimize the impact of incidental take that might otherwise result from the proposed
actions. If, during the course of the action, this level of incidental take is exceeded, such
incidental take represents new information requiring reinitiation of consultation and review of the
reasonable and prudent measures provided. The Federal agency must immediately provide an
explanation of the causes of the taking and review with the Service the need for possible
modification of the reasonable and prudent measures.

CONSERVATION RECOMMENDATIONS

Section 7(a)(1) of the Act directs Federal agencies to utilize their authorities to further the
purposes of the Act by carrying out conservation programs for the benefit of endangered and
threatened species. Conservation recommendations are discretionary agency activities to
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to
help implement recovery plans, or to develop information. The Servxce offers the following
conservation recommendations for the proposed actions. :

Experimental Program:

1. The Corps, in cooperation with ENP, U.S. Geological Survey, Biological Resources
Division (USGS-BRD) and other appropriate groups, should gather and provide the
Service with elevation data for the areas of Cape Sable seaside sparrow subpopulations B-
F sufficient to allow individual-based modeling of these subpopulations as described by
the Institute for Environmental Modeling and USGS-BRD (1998).

2. For Cape Sable seaside sparrow habitats within the Rocky Glades, East Everglades and
Taylor Slough, the Corps, in cooperation with the Service, ENP and GFC, should
eliminate exotic and woody vegetation within historically occupied sparrow habitat.

Modified Water Deliveries Project:

Using additional information and insights on Everglades restoration techniques developed
during the C&SF Restudy planning process, the Corps, in cooperation with other
appropriate groups, should redesign the Modified Water Deliveries project to increase
the restoration of natural flow patterns and volumes which benefit listed species while
‘accomplishing Everglades restoration objectives.

C-111 Project:
In designing future detailed construction and operation schedules for C-111 Pro jecf

features, the Corps should coordinate with the Service, ENP, GFC and other appropriate
groups to ensure these designs optimize restoration of natural flow patterns and volumes

which benefit listed species.
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In order for the Service to be kept informed of actions minimizing or avoiding adverse effects or
benefitting listed species or their habitats, the Service requests notification of the implementation
of any conservation recommendations.

REINITIATION NOTICE

This concludes formal consultation on the actions outlined in the Corps’s November 4, 1997,
request for reinitiation of consultation. As provided in 50 CFR §402.16, reinitiation of formal
consultation is required where discretionary CORPS involvement or control over the action has
been retained (or is authorized by law) and if: (1) the amount or extent of incidental take is
exceeded; (2) new information reveals effects of the CORPS’ action that may affect listed species
or critical habitat in a manner or to an extent not considered in this opinion; (3) the CORPS’
action is subsequently modified in a manner that causes an effect to the listed species or critical’
habitat not considered in this opinion; or (4) 2 new species is listed or critical habitat designated
that may be affected by the action. In instances where the amount or extent of incidental take is
exceeded, any operations causing such take must cease pending reinitiation. :

Sincerely,

e/

Sam D. Hamilton
FOR Regional Director
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